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Malpractice Lawsuit
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Why Patients Sue

We tend to overlook the fact that patients do not come to a medical office with the 
prior intent to sue. They come hoping to be cured. Something occurs during the 
course of the physician–patient relationship to cause the patient to seek an attorney 
to “find out why.” This is very often due to the unavailability of the physician to 
answer questions about a problem. It can also be the occurrence of an unexpected 
event (anything other than a perfect result). The problem is frequently the “lawsuit-
causing physician” and not necessarily the “litigious patient.”

The best means of risk prevention in these situations is for the physician and all 
members of the staff to demonstrate caring and compassion at all times. Patients tend 
to forgive a suboptimal result if they feel they were treated with understanding. While 
patients may not have the knowledge to judge their level of medical care, everyone 
knows when they are treated with respect. Patients who experience repeated rudeness 
in their encounters with the physician and/or staff will want retribution:

Whenever one person treats another person shabbily, the human tendency is for the injured 
party to want redress for that shabby treatment. Patients are often moved by vengeance to 
sue their physician and they do not do such a thing hastily. It is not one mistake that angers 
patients but rather repeated insults that grate upon the patient until a mistake occurs that 
breaks the camel’s back. The frustrated patient needs only for damage to occur to complete 
the foundation for a lawsuit. It is not necessarily the money that patients who have been 
mistreated want. Suing is the only means to vengeance that is available to the patient.1

Most plaintiff attorneys agree that their angriest clients are patients suing for medi-
cal malpractice.

Prelawsuit Activities

The physician is not part of a lawsuit until he or she is served with a summons. Prior 
to that moment many other actions will have been taken, and knowledge of these 
activities may alert the physician to the possibility of pending litigation. The patient 
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has, for whatever reason, become dissatisfied with the level of care and/or  compassion 
he or she has received and is no longer keeping appointments at the physician’s 
office. Thus the physician–patient relationship has been terminated, and the patient 
has spoken with someone, such as a family member, friend, or another physician, 
following which a decision was made to consult an attorney. The attorney has 
assessed the facts provided by the patient and decided there may be a worthwhile 
financial opportunity in a lawsuit (without which practically no case will be accepted). 
Larger law firms are typically more stringent in their financial assessment of potential 
suits and often turn over weaker and/or less lucrative claims to smaller firms or solo 
practitioners. Next, the attorney who accepts the case, with the written permission of 
the patient, has requested from your office a copy of the patient’s medical record. You 
may also have been advised by the medical records department of the institution at 
which you performed surgery that a copy of the records has been requested. By now 
the plaintiff’s case has evolved over a considerable period of time.

At such time as the physician becomes aware of any of these developments it is 
imperative that the medical malpractice insurance company is contacted and 
brought up to date in order that it may begin its process so the plaintiff will not get 
even further ahead. The insurance company will not add this incident to the total of 
claims against the physician if no claim is filed.

The medical records are the property of the physician. You must comply with 
the request for a copy of the patient’s record provided the request was accompanied 
by a release signed by the patient. Be certain not to send the original of the chart or 
any other information until you have contacted the insurance company. Avoid any 
temptation to alter the record, because the consequences of such an action can be 
devastating to the defense as is discussed in detail in another chapter. By no means 
should you hide or throw away the file in anticipation of claiming it was lost. A lost 
file is not only a sign of sloppy office management, it suggests intent to conceal 
unfavorable facts. Most requests for records are for matters other than a malpractice 
lawsuit (relocation to another part of the country, a second opinion, accident, insur-
ance, claims for disability, etc.) Do not contact the patient or the patient’s attorney 
to inquire as to the reason for the request for records.

Beware of a request for medical records by means of a “subpoena duces tecum.” 
This can be used by an agency investigating a physician (State Board of Medical 
Examiners, hospital credentials committee, etc.) or by an attorney for a patient who 
has a problem with someone other than the physician from whom the records are 
requested. The subpoena has an official appearance, which can be intimidating to 
physicians. The format of the document creates the assumption it is an order of the 
court, no release from the patient thus being necessary. In reality, nothing could be 
further from the truth. The natural tendency of the physician is to forward the 
requested material. Complying with the subpoena if no release is provided is a vio-
lation of federal Health Insurance Portability and Accountability Act (HIPAA) 
regulations, with the possibility of penalties and litigation for release of unauthor-
ized information for which physicians have been successfully sued. Although it 
seems grossly unfair that physicians are held liable for compliance with these 
arcane documents in the absence of a properly executed release from the patient, 
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the courts have ruled in these cases that ignorance of the law is not an excuse. 
Consult your insurance company for assistance before considering any response.

The plaintiff’s attorney will also have obtained (and probably paid a retainer to) 
an expert medical witness for a review and opinion. Many states have a law requiring 
a “certificate of merit” to be executed and signed by a physician attesting to the likeli-
hood of malpractice before a lawsuit can actually be brought. These certificates are 
hailed by the trial attorneys’ bar associations as a means of preventing frivolous suits. 
While a small number of suits may be avoided by this means, the criteria for the alle-
gations in these certificates are intentionally vague and so broadly worded that any 
physician can sign one without fear of contradiction or retribution. A sample from 
one state reads, “I have read the materials presented to me regarding the treatment of 
this patient and it is my belief that there exists a reasonable probability that the care, 
skill or knowledge exercised or exhibited in the treatment of ——  by the defendant 
fell outside acceptable professional standards or treatment practices.”

The next step in many states is for the plaintiff attorney to venue shop for a 
jurisdiction with a reputation for jurors sympathetic toward plaintiffs. The choices 
are often limited to those counties where the patient resides, where the physician 
resides or practices, or where the alleged negligent treatment was given. Some 
states are more liberal than others in granting discretion for choice of venue. Larger 
urban centers are renowned for juries sympathetic to plaintiffs.

The Summons

Once the claim is filed, the next step is service of the summons on the physician 
defendant. The summons contains the location of the court, the names of the plaintiff, 
the plaintiff’s attorney, the defendant, and the reason for instituting the suit. The phy-
sician should contact the insurance company as soon as possible. Although the sum-
mons is required to be served personally, it is often left with the physician’s 
receptionist or even mailed without a return receipt. The natural tendency for the 
physician if served in such a manner may be to indulge in wishful thinking and to 
disregard the summons because of apparent “improper service.” This is a mistake in 
practically every instance, because the law allows a great deal of latitude to plaintiffs 
in many phases of a lawsuit lest they be deprived of “their day in court.” Furthermore, 
by this stage, the plaintiff’s attorney has already spent a significant amount of time 
and money and is certain not to allow the statute of limitations expire for fear of being 
sued for malpractice by the patient. Further delay by the physician allows the plaintiff 
an even greater head start in the process, thus putting the defense further behind.

The best course of action is never to make any decision regarding the lawsuit on 
your own. The insurance company should be called immediately, because there is 
generally a finite period of time within which the defendant’s attorney must answer 
the summons. The summons having been served, the physician is now, short of tender-
ing a premature offer to settle, inextricably a defendant in a high stakes situation and 
must do whatever is possible to be in the most advantageous a position at all times.
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Selection of an Attorney

The insurance company will assign an attorney to you. Although the insurance 
company also has a stake in the attorney’s management of the suit and doubtless 
feels the attorney is competent, you should try to find out something about him 
or her before agreeing to the assignment. Your personal attorney can do the 
appropriate research as to whether the assigned attorney is a relatively senior 
member of the law firm and can also get an idea of his or her track record because 
these facts are public and easily obtainable to those who are familiar with the 
procedures.

It is rarely necessary for the physician to hire an attorney in addition to the 
one assigned by the insurance company. An attorney in whom you cannot feel 
confident or with whom you have difficulty relating should be replaced by the 
insurance company, which also has a stake in the best defense possible. You 
should also ask for a different attorney if there is more than one defendant and 
the attorney or his office represents a codefendant. If you are convinced there 
is a significant chance that your case is weak and the verdict may exceed your 
coverage (unusual in almost all cases), retaining a personal attorney is a good 
idea.

The Physician–Attorney–Insurance Company Relationship

Complete cooperation with the attorney and the insurance company is essential to a 
successful defense. It is critically important that the physician educate his or her 
attorney regarding the medical facts of the lawsuit not only so that the attorney can 
provide a better defense but also for the attorney to be able to ask more relevant and 
probing questions of the plaintiff’s witnesses. To this end, it is imperative that the 
physician defendant critically review all the plaintiff’s and plaintiff’s expert witness’ 
allegations as well as any exculpatory evidence for the defense. This should be 
accomplished by a line-by-line review of all documents as well as a search of the 
pertinent literature. This exhaustive search usually results in penetrating questions 
with which the defense attorney can confront the opposition. By no means should 
this daunting task be left solely to the defense expert, who may be capable and well 
intentioned but who does not have nearly as much riding on the outcome of the law-
suit as the defendant.

Of the utmost importance is a truly dispassionate personal review of the claim 
by the physician defendant. Any possible weakness no matter how personal or 
embarrassing should be divulged to the attorney in order to avoid damaging sur-
prises at a later date such as during the deposition or in the courtroom. This infor-
mation may also aid your attorney in counseling whether to consider settling the 
claim. No mention of the claim should be made to anyone outside the circle of the 
physician’s immediate family and the defense team.
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The Complaint

The complaint document is served with the summons in some states or may be sent to 
the defendant’s attorney at a date after service of the summons and the response by your 
attorney. The nature of the allegations is usually a combination of several accusations. 
These include failure or delay in diagnosis, failure or delay to treat, negligent treatment, 
and/or informed consent problems. Lawsuits can also involve vicarious liability for the 
acts of others, such as operating room nurses or technicians covering physicians.

The complaint is difficult and emotional reading for a defendant for two main rea-
sons. First, it is a shotgun list of practically every possible manner in which the physi-
cian may have improperly managed the patient’s care. If the plaintiff’s attorney were 
to list only those alleged deviations readily apparent in the records and the expert’s 
report and the statute of limitations were thereafter to expire, the plaintiff might be 
precluded from alleging anything further should new information become available at 
a later date. This would not only harm the patient’s claim but it would also put the 
patient’s attorney at risk for a malpractice suit by the patient. This is also why practi-
cally any physician who interacted with the patient during the period of allegedly neg-
ligent treatment is also named as a codefendant. The unfortunate problem associated 
with this practice is that many medical malpractice insurance companies will count 
this as a lawsuit, and it can affect the codefendant’s future premiums even though the 
claim against him or her is eventually dropped because the insurance company will 
have incurred expenses involved with defending this claim no matter how short its 
lifespan. The second upsetting part of reading this document, if you practice in one of 
those states that allow it, is the “ad damnum” clause. Herein the plaintiff names the 
amount of money he or she is seeking as damages. This amount is usually extremely 
high for a couple of reasons. First, just as when you are negotiating the sale of a house, 
you can always come down in price but it is difficult to go up. Second, a large mone-
tary demand can be intimidating to the physician defendant especially if it exceeds the 
limits of the malpractice insurance coverage, thus tending to encourage a settlement.

In this document it is not unusual for the plaintiff’s spouse to ask for additional 
monetary indemnification because of “loss of consortium.” The allegation is that the 
injury suffered by his or her spouse because of the defendant’s negligence has pre-
vented the plaintiff from fulfilling his or her spousal role. More recently some states 
have expanded the law to also permit children to make a similar claim. A nightmar-
ish possibility is future expansion of the law allowing this same privilege to children 
and/or grandchildren not conceived at the time of the alleged negligent act.

The Narrative Summary

At this point, many medical malpractice companies will send a representative to the 
physician’s office to obtain a summary in the physician’s words as to exactly what 
is on every line of the chart and related documents from the first to the last visit. 
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The purpose of this is to create a document for a physician in the same specialty to 
do an in-house review for the insurance company. The reviewer will assess the 
strengths and weaknesses of the claim in order that the insurance company will 
have a clear-cut opinion of whether the claim is defensible and to determine how 
much money to put in reserve for the defense and any likely patient indemnifica-
tion. The physician is often asked to meet with the reviewer and the claim manager 
from the insurance company to provide details for this purpose.

Selecting the Expert Witness

The quality of expert testimony is one of the most important considerations regarding 
malpractice litigation. The plaintiff’s expert will state the defendant’s management 
was below the standard of care, and the defendant’s expert will state it was within the 
standard of care. The jury will deliberate as to whose opinion they believe. It can be a 
great help for the physician to recommend one or more possible experts to the attorney 
who may not be familiar with ophthalmologist expert witnesses. Although impressive 
expert credentials may make the jury accord more credence to the testimony, the 
choice should not be made purely on the basis of academic rank, high volume practice, 
number of publications, and so forth. The expert must be someone who can make a 
convincing, authoritative presentation and think on his or her feet (especially under 
cross-examination). More will be said about this in another chapter. Frequently an 
experienced attorney will suggest an ophthalmologist with a proven track record. To 
avoid the appearance of a conflict of interest, it should not be a personal friend or 
someone with whom you have worked closely in any medical or personal manner.

Discovery: The Process

Once the battle is engaged, both sides have proscribed opportunities for fact find-
ing. A great deal of patience is required on the part of the physician because the 
process is agonizingly slow. Discovery is accomplished mainly by review of 
records, reports by experts, interrogatories, and examination before trial.

Review of Records

The plaintiff will request a complete copy of the patient’s record, with any  additions 
since the original request was made. There may also be a request for a typewritten 
copy of the office record if the original record is not sufficiently legible. Everything 
in the record is usually requested, including billing, laboratory results, and reports 
to other physicians. The office medical records are the property of the physician. 
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A request for a copy of the records, if accompanied by a release signed by the 
patient, must be forwarded to the requesting party but only after consultation with 
the physician’s malpractice insurance company.

The Expert’s Report

It is the job of the defendant’s expert witness to establish the standard of care. He 
or she must then, based on review of the facts of the case, be able to state that the 
defendant provided treatment within the standard of care. The expert must also 
successfully undergo what is certain to be a rigorous cross-examination by the plain-
tiff’s attorney at the deposition and at the trial. This is why selection of the expert 
is such an important process. The same applies to the responsibility of the plain-
tiff’s expert who must be able to state the defendant’s performance was “below the 
standard of care.” The crux of the lawsuit is the manner in which, after reviewing 
the same materials, both the plaintiff’s expert and that of the defendant can, by the 
selective presentation of those facts that are corroborative to their respective side, 
state that the performance of the defendant physician was within or below the 
accepted standard of care. “In effect, then, your treatment is being measured not 
against what you know to be the accepted standards in the community, but against 
the testimony of the plaintiff’s hired expert as to these standards.”2 Both sides may 
retain the same or separate experts to determine whether “within a reasonable 
degree of medical probability” the alleged negligence was a cause of harm to the 
patient.

Interrogatories

Interrogatories are a series of written questions sent by each side to the other to be 
responded to in writing. Some of the questions may seem absurd (“Name every 
course you have taken and every article you have read on the subject of . . . ”). The 
physician’s attorney will ease the pain of responding to questions of this type with 
appropriate legal jargon. The preparation of the responses is a joint effort between 
the physician and the attorney.

Examination Before Trial (Depositions)

The importance of the deposition stage of a lawsuit cannot be overemphasized. 
This is the taking of sworn testimony from the person being deposed (the deponent). 
Each side has the opportunity to obtain testimony from persons on the other side. 
The depositions of the plaintiff and parties on his or her side usually precede those 
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of the defendant. Some states allow deposition of the expert(s), and others do not. 
Those present at the proceedings include the deponent (plaintiff or defendant), 
attorney(s) from each side, and a court reporter who records the proceedings and 
produces a transcript. The defendant may attend the deposition of the plaintiff and/
or plaintiff’s witnesses and vice versa. Hearing what the plaintiff and his or her 
expert have to say prior to being deposed yourself can increase your understanding 
of their case and help in preparing for your deposition. You may also be helpful to 
your attorney during the deposition by suggesting questions during a break. Your 
presence may have some intimidating effect on the plaintiff who may thus be a little 
less likely to exaggerate. At the very least you should familiarize yourself com-
pletely with the transcripts of these proceedings regardless of whether you were 
present.

The choice of location for the deposition is agreed to by both sides. It may be an 
attorney’s office, the physician’s office, or a neutral site. Although it may be con-
venient for the physician to be deposed in his or her office, it is not a good idea for 
the physician to give the plaintiff’s attorney the opportunity to learn any more 
information than is absolutely necessary. A predeposition conference between the 
physician and his or her attorney is always advisable to review the strengths and 
weaknesses and to frame responses to expected questions.

The warm, jocular, casual, friendly demeanor of the opposing attorney is a 
smokescreen designed to make the deponent dangerously relaxed and off guard. 
Never forget that this is a high stakes situation, and both sides are looking for what-
ever edge can be exploited. Before the deposition begins, the court reporter will 
swear in the deponent. The end result of the deposition will be a transcript of the 
testimony sworn to, corrected by, and approved by the deponent upon which the 
opposing attorney will rely as a bible in the courtroom from which to cross- examine 
the witness.

The opposing attorney is looking for information of two different types. First, 
there is a search for factual information regarding the medical nature of the claim. 
This may include references to nurses’ notes, the anesthesia record, drug interac-
tions, and so forth. This can be a daunting experience for the physician deponent 
who must also be maximally prepared regarding the basis for the differential diag-
nosis and management, as well as the rationale for rejecting alternatives. Knowledge 
of pertinent literature will usually be helpful. The second thing for which the 
opposing attorney will be looking is how good a witness the physician will be in 
court. Personal appearance and demeanor are of paramount importance. Haughtiness 
and/or a short temper can and will be exploited in front of the jury to the detriment 
of the witness. At the deposition the opposing attorney may purposely attempt to 
frustrate or anger the physician by repeating questions, asking a series of questions 
that are obviously not germane, making derisive remarks, or being combative.

Physicians sometimes make the colossal mistake of supposing they can be so 
knowledgeable and persuasive at the deposition that they will convince the oppos-
ing attorney there was no malpractice and the case will be dropped. This is usually 
a calamitous error because experience shows it is far easier to lose a case at the 
deposition than it is to win it. By the time the deposition occurs the plaintiff’s attorney 
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has carefully vetted the lawsuit for the probability of success. He or she has spent 
a great deal of time and has spent money for an expert’s opinion. The plaintiff’s 
attorney is usually not taking the deposition to see whether the case is winnable. At 
this point he or she feels there is a good chance for success and is at the deposition 
to find out how good a witness the defendant will be and how best to exploit 
defense weaknesses. The physician defendant would be wise to deal with the reality 
of the situation and realize that, having come this far in the sequence of events, he 
or she will most likely be going to court.

Because the transcript of the deposition will be used by the opposing attorney as 
part of your cross-examination to try to impeach your testimony, it is essential to 
give as little information as possible during the deposition. If you do not wish to 
hear opposing counsel say in court, “Doctor, on page two hundred fifteen, on line 
twenty of your deposition you said …” do your best not create two hundred fifteen 
pages of testimony. “The more you commit yourself, the more likely you are to 
contradict yourself in the deposition and in the trial.”3 An effective technique to 
employ is one that is advised when taking the oral examination for the American 
Board of Ophthalmology. After the question is asked, pause before answering. This 
serves three purposes. First, it allows your attorney to object if he or she feels the 
question is improper. Second, it gives you time to form a better response. Third, it 
takes more time. There is only so much time the opposing attorney usually allots 
for the deposition. An extra hour or so is one thing but with few exceptions attor-
neys are not anxious to come back another day. If you do not understand the ques-
tion ask for it to be repeated by the court reporter. If you still do not understand, 
say so again and ask the attorney to rephrase it. If you can answer sufficiently by 
saying only “yes” or “no,” by all means do so and take advantage of the opportunity 
to add nothing further. If you are asked to answer with only a “yes” or “no” and 
you feel that this would not accurately represent your opinion, say, “I will be happy 
to answer the question but I cannot accurately respond with a yes or no.” If possi-
ble, in a reasonable manner, it is good to show some spine and stand up to unrea-
sonable questioning by the attorney. Do not allow opposing counsel to put words 
in your mouth. “Isn’t it true, Doctor, that you do not necessarily always use povi-
done iodine in the preoperative prep prior to cataract surgery?” Do not fall for the 
trick of agreeing with opposing counsel that a particularly noteworthy physician, 
medical text, or publication is “authoritative.” Consult with your attorney if you are 
not certain as to the proper response to this type of question, which is asked fre-
quently. Be certain not to ramble or to give information for which no question is 
asked. Rambling is not a characteristic of a good witness and may provide the 
opposition with information about which they were not previously aware and 
would not have requested. If information you feel is crucial is not asked for by 
opposing counsel, your attorney may choose to question you on the record about 
this information or may reserve such information until trial. “If you leave the depo-
sition with the feeling that you did not get a chance to tell your story, you were a 
great success. The other side failed.”4

A transcript of the deposition will be sent to you for your signature. Prior to 
signing it you must read it completely and thoroughly to correct transcription 
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errors. Although it is still possible to amend a material misstatement at this stage, 
you may be compelled to explain “this change” in your testimony in a second depo-
sition or at trial. As any change in your testimony may damage your credibility, it 
is important to answer correctly the first time.

Settlement

Some policies restrict the decision of whether to settle entirely to the insurance com-
pany. Physician-owned insurance companies typically leave the decision to the physi-
cian with the caveat that if the company advises settlement and the physician refuses 
there may be financial liability on the part of the physician in the event of a plaintiff 
verdict. Consideration of settlement should be preceded by a totally honest analysis 
of any weaknesses in the defense as well as strengths in the plaintiff’s case. 
Stubbornness and ego must be set aside. “A likely penalty for being dishonest in your 
self-assessment, is to be stunned by the size of the financial penalty assessed against 
you by the jury in a trial.”5 A lawsuit can be settled at any time from the earliest days 
of the discovery process, during the trial, and even during jury deliberations. A plain-
tiff’s attorney who feels his case may have been received less than optimally by the 
jury may approach the defense attorney during jury deliberations and say, “You can 
never know how a jury will vote. Suppose we settle before they reach a verdict.”

Plaintiffs consider settlement to ensure a monetary reward. Defendants settle for 
several reasons. Some physicians wish to avoid the courtroom at almost any cost. 
A study of ophthalmic malpractice lawsuits showed the most frequent factors influ-
encing the decision to seek a settlement included altered records, poor documenta-
tion, informed consent problems, failure to see a patient promptly, and failure to 
obtain or follow the advice of a consultant.6 Lawsuits may be settled for fear that 
the jury award might exceed the upper limit of the malpractice policy. “When dis-
cussing settlement, you have to take into consideration that the plaintiff does not 
yet know a certain fact damaging to the defense, and that the emergence of that fact 
will drive the price of the settlement sky-high.”6 In fact, when a “runaway jury” 
awards an amount in excess of the upper limit of the physician’s coverage, the 
judge may adjust the award to within the limits of coverage in some instances 
except those rare cases in which there are particularly egregious circumstances. 
Occasionally even in a strongly defensible lawsuit, settlement may be the optimal 
course of action if the exculpatory medical facts are beyond the comprehension of 
a jury. Another consideration for settling a lawsuit might be the sympathetic 
appearance of the plaintiff, such as a small child with poor vision or an adult whose 
eye has a poor cosmetic appearance following postoperative endophthalmitis. One 
case involved a patient with an unsuccessful repair of a retinal detachment whose 
wife had multiple sclerosis and claimed her husband could no longer button her 
blouse because he had only monocular vision and poor depth perception.

The documents drawn in a settlement state there is no admission of liability on 
the part of either side. The decision is a draw. Settlements also include an agree-
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ment that the amount of the settlement and the facts of the lawsuit must remain 
confidential. This protection from publicity, which is not available after a jury ver-
dict for or against the physician, is often an important consideration in the physi-
cian’s decision to settle. Unfortunately this freedom from publicity is not guaranteed. 
Recently a newspaper in New Jersey was able to take advantage of the state’s sun-
shine law to force the courts to reveal medical malpractice settlement information 
regarding the state’s physicians (the paper never asked for permission to reveal 
similar information for attorneys, businessmen, accountants, etc.). The rationale for 
revealing the data was the interpretation that the provisions of the settlement agree-
ments prevent only the parties in the suit (plaintiff and defendant) from disclosing 
the facts, and, because the court is not a party to the lawsuit, the court documents 
such as the transcript of the proceedings may be revealed. To further compound the 
problem, revelation of the settlements was allowed not only for prospective settle-
ments that had not yet materialized but also retroactively for those lawsuits that had 
been previously settled and in which the physicians had a reasonable expectation 
of confidentiality. This development has naturally had a chilling effect on physician 
decisions regarding settlement. Before considering a settlement it is advisable that 
the physician investigate the sunshine laws in his or her state.

Settlement of a lawsuit can in some circumstances affect the physician’s future 
insurance premiums and insurability. The insurance company usually takes into 
consideration the specific circumstances of the case before making a decision to 
raise the premium. The physician should be familiar with the practices of the insur-
ance company prior to making a decision. This is discussed in greater detail in 
another chapter.

The Trial

Attendance

Optimal preparation is essential for all parties. This is the ultimate high stakes situ-
ation, and any edge that can be obtained must be sought. Consider the world class 
competitive swimmer to whom hundredths of a second can be the difference 
between winning and losing, who shaves his or her arms, legs, and torso to reduce 
drag in the water in order to get every possible advantage. The physician must be 
thoroughly familiar with all pretrial testimony in the form of depositions, expert 
reports, documents, hospital records, test results, and so forth. In all probability the 
plaintiff and his or her spouse will be present at all times.

The physician should optimally be present throughout the entire trial to demon-
strate similar interest. “If you come to court only to testify you give the impression 
that you do not care very much about the result. The jury may conclude that you do 
not care because you have a large insurance policy, and may use such reasoning to 
justify awarding the plaintiff a large verdict.”7 The presence of the physician’s 
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spouse is likewise desirable. Rather than sit in the audience chairs, it is advanta-
geous for the physician to sit at or near the table with the defense attorney in order 
to offer information when appropriate.

Courthouse Conduct

You never know when you will be in the presence of one of your potential jurors. 
Your appearance, demeanor, and presentation should be such that any juror with 
whom you come in contact will feel, “I would like to have him as my doctor.” It is 
an accepted reality that patients are less likely to sue physicians they like (see 
Chapter 8). This also applies to jurors when deliberating, and it should not be over-
looked. “The attorney is under no such constraining image regarding demeanor, 
etc. His television personality is often portrayed as one who is tricky, argumenta-
tive.… The jury expects and accepts these characteristics in an attorney, but not in 
a physician.”8 If you have a choice, do not drive to court in an ostentatious car. Be 
well dressed in a suit or jacket and tie, but nothing flashy, and with shoes polished. 
Do not talk loudly in the parking lot, elevator, hallways, and elsewhere. Hold the 
door for those persons behind you. Courtesy is the order of the day. Do not in any 
way interact with any witnesses or jurors.

Selection of the Jury

Because medical malpractice litigation is a civil suit, only six jurors plus alternates 
are selected. Jury candidates are called and questioned (voir dire) by both attorneys. 
Each side has a limited number of peremptory challenges that permit them to 
excuse jurors without an explanation. Otherwise jurors may be excused only if the 
judge is shown good cause to believe the juror cannot be fair and impartial. 
Occasionally a juror might lie because he or she wants to be on the jury. “Jury 
selection is mostly guesswork based on the attorney’s feelings about the individual 
juror.”9 A potential juror in my trial mentioned her father had undergone retinal 
detachment surgery. My attorney suggested perhaps we should accept her. I sug-
gested he ask whether the surgery was successful. When she answered in the nega-
tive my attorney requested that she be excused.

The original concept of a jury was that it be composed of “peers.” This is often 
an awkward criterion in today’s multifaceted society in which many members of 
the jury pool are scientifically and intellectually unqualified to comprehend the 
facts of the case. Yet it is these citizens upon whom our system of jurisprudence 
depends. “The forte of a jury is its ability to sense when someone is lying. . . . This 
ability, based on the collective experiences of the many different kinds of people 
who comprise a jury, allows the jury the inside track on reaching the correct 
conclusion.”9
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Opening Statements

The judge will begin with instructions to the jury. This is a civil trial and not a 
criminal proceeding, and thus there is no requirement that the jury reach a verdict 
unanimously and “beyond reasonable doubt.” Only a majority is required, and the 
criterion is “the preponderance of evidence.” This means, is it more likely than not? 
In other words, a verdict for the plaintiff depends on whether there is at least a 51% 
probability of the evidence in his or her favor. Each attorney then presents what is 
essentially an outline of what he or she intends to establish with evidence and testi-
mony. Because the plaintiff has the burden of proof, his or her side of the case is 
presented first. This gives an advantage to the plaintiff because first impressions 
tend to be more lasting. This may be balanced by the fact that the defendant goes 
last and his or her comments are more recent and fresher in the jury’s memory.

Testimony of Others

Be prepared for gut-wrenching delays throughout the day. Often the judge will not 
enter the courtroom to start the morning for over an hour while he or she listens to 
motions in chambers from attorneys who may be involved in other cases. On occa-
sion the judge may decide not to have a court session on a given day. Either attor-
ney can ask to stop testimony to approach the judge with lengthy off-the-record 
arguments. When testimony begins, the plaintiff presents his or her side of the case 
first. The testimonies of the plaintiff and the plaintiff’s expert witness often consist 
of nonstop criticism of the defendant, which is not easy listening for the defendant. 
Understandably and with the exception of cross-examination, only that selected 
evidence that is favorable to the plaintiff will be presented, usually with exaggera-
tion and sometimes with little consideration for the truth and occasionally by out-
right lies and unbelievable fabrication.

Consider this example: A patient was seen in the morning by an ophthalmologist 
and was diagnosed with a condition that required surgery that day. She was told to 
go home and remain abstinent from food or liquids and that she would be called 
later in the day when the operating room was available. The surgical result was 
unfavorable, and the patient sued. At trial she attempted to make the surgeon look 
as bad as possible and stated that when she was called at home to go to the hospital 
she told the ophthalmologist she had lunch and claimed the physician instructed her 
to go to the hospital and say she had not eaten. To make the situation seem as bad 
as possible, she claimed she told the physician she had eaten onion soup, garlic 
bread, pork chops with sauerkraut, and three cups of coffee.

Jurors will look at the physician during the testimony of others, and it is best not 
to show excess emotion. If the plaintiff or his or her expert exaggerates while testi-
fying and you quietly turn your head slightly left-to-right-to-left, it may convey 
your disagreement to an observant juror.
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Expert witnesses, especially those testifying for the plaintiff, have been known 
to stretch the truth and occasionally to knowingly go beyond the boundaries of the 
truth. If the expert testifying against you is presenting obviously false testimony, 
there is little that can be done during the trial other than effective cross-examination 
and/or rebuttal by the defense expert. False testimony can be dealt with after the 
trial by reporting the expert to the specialty society for sanctions and/or for use by 
the attorneys of future defendants for cross-examination. The manner in which I 
dealt with a plaintiff expert who fabricated facts in his testimony against me (the 
jury verdict was in my favor) was to purchase a copy of his trial testimony and send 
it to the state board of medical examiners, which suspended his license.

Testimony of the Physician Defendant

The courtroom can be as intimidating and unfamiliar to the physician defendant as 
the operating room is to the patient. If you have never testified, it is a good idea to 
find some time during the day during a period of inactivity when the jury is not 
present to sit in the witness chair and accustom yourself to the setting. On the day 
of your testimony, in order to get whatever edge possible, it can be helpful to pay 
attention to the smallest details of personal attire. Psychological studies have shown 
that the most persuasive combination of clothing is black shoes, a white shirt, navy 
blue suit, and a red tie. If you do not believe that this combination provides an edge, 
look at what the President or any member of congress wears when giving an impor-
tant speech or interview. There is even a classic “power tie,” which is red with diag-
onal narrow stripes of white within black. The same studies show the least persuasive 
tie color is green. This is not to imply that if you dress this way a jury will believe 
everything you say, but you can bet successful politicians get an edge with it and so 
should you. In the final analysis, “The most effective witness is a doctor who has 
humility, compassion and conveys the impression that he did the best he could.”8 
“No matter how correct one’s testimony is, it only counts if the jury believes it.”10

When you testify as a defendant you are only a fact witness. You are asked what 
you did and why you did it. Establishment of the standard of care or the breaching of 
it is the responsibility of the expert witnesses. Occasionally the plaintiff’s attorney 
will feel it appropriate to call you as the opening witness and begin with his “cross-
examination” of you. For this reason it is helpful to meet with your attorney prior to 
trial to discuss both your direct examination and your cross-examination. Whenever 
your testimony occurs it is advisable to take with you to the witness stand any docu-
ments or records to which you may want to refer. Do not be macho and feel you appear 
more in command if you speak without looking at records. No one can remember 
 everything, and jurors do not subtract points for consulting records. There is no substi-
tute for accuracy. Consulting records will impress upon the jury your desire for hard 
evidence as opposed to saying, “I don’t know but I suppose it was. . . .”

Remember that it is the jury who will decide the case and not the judge, attorneys, 
and so forth. Therefore, your testimony should be directed to the jury. Before you 
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sit down, make a point of angling the witness chair toward the jury so you are facing 
them as much as possible (hopefully the jury will notice this action). It is a good rule 
of thumb to maintain eye contact with the jury, especially on direct examination 
when you are explaining your side of the case. When your attorney asks you a ques-
tion be sure you turn to the jury before responding. Ask your attorney whether to 
face the jury or the opposing attorney during cross-examination. This advice can be 
easy to forget during contentious cross-examination. Generally, looking jurors in the 
eye as you speak makes them feel like your patient and enhances your credibility.

As your testimony goes on and you tire it is easy to lose total concentration espe-
cially during the cross-examination and thus be caught off guard. If you feel yourself 
tiring it is perfectly permissible to turn to the judge and ask politely for a brief recess. 
In order to remain “politically correct,” wait for a lull in the questioning before mak-
ing this request, and do not do it in the middle of or directly after a challenging set 
of questions. On cross-examination the opposing attorney is trying to invalidate the 
testimony of the witness on the direct examination. The court allows the attorney 
more freedom from restraint during cross-examination, and the witness must pay 
extra attention to questions before answering. “The basic principle is that a truthful 
witness will be able to weather cross-examination.”9

Remember, it is the jury whom you must convince, not the attorneys or the judge. 
Despite the fact that the jury pool is drawn from the entire local population, the makeup 
of the jury is controlled by the attorneys during the selection process. Naturally attor-
neys prefer someone who will be sympathetic to their side. With few exceptions they 
try to get jurors who are neither too dumb nor too smart. The ideal juror is one who can 
comprehend the material and still be persuaded by the attorney. For this reason, physi-
cians, attorneys, corporate officers, and so forth are usually not selected. Typical jurors 
are merchants, laborers, retired persons, civil service employees, high school graduates, 
and lower level executives. Intellectuals and their ilk generally need not apply.

Consideration to the above should be applied to framing responses to questions. 
Your demeanor should be calm and confident and your responses unhurried. Verbal 
jousting with opposing council on cross-examination is inappropriate. Although 
there may be great personal satisfaction with a clever riposte to an accusatory ques-
tion, it will most likely not be understood by the average juror, and it may have the 
additional undesired effect of making the physician appear arrogant and, most 
important, unsympathetic. A calm, reasonable response will be better received and 
may even create sympathy for the “victim.”

Summations

Once both sides state that they have presented all of their testimony, the defendant’s 
attorney makes a summation followed by that of the plaintiff’s attorney. Each attorney 
has the opportunity to explain to the jury how the evidence supports his or her side. The 
defense attorney goes first and the plaintiff’s attorney has the last word, which is 
another advantage for the plaintiff because it is he or she who has the burden of proof.
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The Charge to the Jury

The judge has the obligation to explain to the jurors the specifics of the law as they 
apply to the case and by what means the jury should attempt to apply them. There 
is usually some advice on how to evaluate the facts and testimony and how to 
decide whether there is liability on the part of the defendant (negligence that is the 
proximate cause of an injury suffered by the patient).

The judge explains to the jurors that if they find liability they are next to consider dam-
ages and the basic principles by which to ascertain monetary indemnification for expenses, 
loss of income, and pain and suffering. The jury is then excused to begin deliberations.

Jury Deliberations and the Verdict

Jury deliberations are yet another opportunity for an agonizing wait. Because juries 
are typically unpredictable, you should disregard the fable that “a quick verdict 
favors the defendant,” and do not get depressed if the deliberations are lengthy. 
There are stories of bailiffs overhearing jurors who are eating and joking when they 
are supposed to be deliberating.

A defense verdict brings a feeling of exhilaration to the physician. Unfortunately 
the process creates scars no matter the result, and it cannot change the way he or she 
will experience the future practice of medicine. Despite “winning,” the physician 
cannot avoid a sense of some loss of ego and self-confidence. The situation, on a 
personal level, is analogous to that of Mr. Raymond Donovan, a former presidential 
cabinet secretary who was acquitted in a corruption lawsuit and following the ver-
dict asked a questioning reporter, “Now where do I go to get back my reputation?”

A verdict for the plaintiff is a stunning shock to the physician’s psyche even if it 
was somewhat expected. There is also the additional problem of a newspaper article. 
Plaintiff’s attorneys will frequently call the local newspaper to report the verdict in 
order to get free publicity, which is powerful advertising. Many attorneys proudly 
frame and display the articles on their office wall. Peer and patient knowledge of the 
result is a natural embarrassment for the physician and can be difficult to manage. The 
psychological effects of litigation are discussed in greater detail in another chapter.

Appeal

The attorney for the losing side can make a motion for a new trial or file an appeal 
if he or she feels errors in procedure have occurred that may have influenced the 
jury’s verdict. This is usually a difficult goal to achieve because appellate courts 
tend not to interfere with the decisions of lower courts and accord great weight to 
the opinions of the lower court judge who tried the lawsuit and who obviously saw 
no reason to prevent the case from concluding as it did.
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Countersuits

The countersuit lawsuit, against the patient, the patient’s attorney, or both, is almost 
always “the impossible dream.” The burden of proof for the physician is to show 
that the plaintiff or his attorney acted with malicious intent in a malicious prosecu-
tion case. In a frivolous litigation case one must show the plaintiff and/or his attor-
ney knew or reasonably should have known there was no basis to file the case. The 
law in this respect is stacked heavily in favor of the plaintiff and attorneys. 
Attorneys freely admit that the threat of a countersuit might discourage plaintiffs 
from litigation and would thus deprive them of their day in court (does “them” refer 
to the patient’s day or the attorney’s day?). The laws are constructed to make it dif-
ficult for anyone to prevail in a countersuit for any type of litigation because of 
society’s preference for resolving disputes through the court system. When a plain-
tiff and/or the plaintiff’s attorney have obtained a certificate of merit from a quali-
fied expert, this will usually be sufficient to protect them from any defense 
countersuit.

The first criterion for being able to countersue is discontinuing the suit by the 
plaintiff, dismissal of the suit by the court, or successfully defending the lawsuit in 
court. The next hurdle is to prove malice, which, in the absence of an admission, is 
very difficult. The physician must next prove that the publicity of the suit was the 
proximate cause of a decrease in income from the practice of medicine—a difficult 
task at best. This loss of income is the only indemnification the physician can 
recover. There is no recovery for pain and suffering despite the number of sleepless 
nights, episodes of heartburn, and anxiety attacks the physician has suffered. The 
physician cannot recover any of the cost for time away from the practice that was 
devoted to trial preparation, meetings with the attorney, the deposition, or the trial. 
Spending this time is considered one’s civic responsibility and is not reimbursable. 
The physician cannot even recover the cost of bringing the countersuit. Except in 
unusual situations, the best course of action for the physician is to sublimate any 
feelings of hostility and rejoice in the admittedly insufficient vindication of the 
verdict.

Retribution for an Unethical Plaintiff’s Expert Witness

Unfortunately, as in any field of endeavor, there are unethical physicians who will 
bend the truth or even present outright junk science to make a frivolous claim 
appear meritorious in order to generate an expert’s fee. Although attorneys typi-
cally familiarize themselves with medical information from textbooks, they are 
nonetheless to a significant degree dependent on the opinion of their expert. 
Similarly, while judges who preside over medical malpractice cases may also read 
appropriate medical texts, they too are dependent on the facts presented by experts 
on both sides. This dependence can alter the decisions of a judge during the trial 
regarding what testimony and what evidence is presented to the jury.
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Unless the defense’s expert is able to effectively counter the false statements of 
an unethical plaintiff’s expert with his or her own trial testimony there is little else 
that a physician can do. In the event of a verdict unfavorable to the physician the 
option is an appeal. Appeals are generally based on problems with the conduct of 
the trial and are not specifically concerned with the accuracy of the evidence pre-
sented. If the verdict is favorable to the physician the option is a countersuit. As 
stated earlier, countersuing is a daunting task.

Regardless of whether the jury verdict is favorable to the physician defendant he 
or she still has the opportunity to stain the reputation of the unethical plaintiff 
expert witness, thus reducing the possibility of future unethical testimony. The first 
option is reporting the facts to the specialty board that can censure or withdraw 
certification. This information will be available to attorneys looking for experts, 
thus making it more difficult for the physician to secure future expert witness 
opportunities. A stronger course of action is available to any physician defendant 
who is willing to spend a few hundred dollars plus significant additional time and 
effort. This involves obtaining copies of the deposition and trial testimony of the 
plaintiff expert and sending them to the state’s board of medical examiners along 
with a detailed letter noting where the unethical expert deviated from the medical 
facts. These documents will usually be submitted by the board to one or more phy-
sicians in your specialty for review. The process may take as long as a year or two. 
I have personally done this twice following favorable jury verdicts and the board 
suspended the licenses of the experts one of whom retired shortly thereafter.
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