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Mahatma Gandhi (1869–1948) once identified two of the seven sins in the world as:

“commerce without morality” and “science without humanity.” I do not know if

Gandhi’s advice to moderate trade and science for the benefit of humanity had

anything to do with patent law. But such a humanist approach to life is what many

voices from different parts of the globe have articulated in policy and academic

discourse on patents, and mine is no exception. This book thus advocates a need to

reconstruct the globalized patent regime to address public health and development

challenges that confront the citizens of countries in Sub-Saharan Africa (hereinafter

SSA or Africa).

This book was inspired by the absence of a comprehensive study of the

connections between patents, access to medicine, and development in SSA. My

interest in this topic developed from witnessing firsthand the hardships that

individuals go through in parts of Africa to obtain treatment for otherwise curable

diseases. This book, therefore, contributes to the rich discourse on patents, public

health and development, from a subaltern perspective, by proposing a legal frame-

work for the adoption of pharmaceutical patents that serve human development

needs in SSA. The book will serve as a resource text for students, scholars, and

policy-makers working in the fields of patents, public health, constitutional law,

political science, and development studies in Africa and beyond. The research for

this book was conducted in September 2008 to January 2012.

The book outlines the systemic problems associated with the prevailing

globalized patent regime and the regime’s inability to promote access to life-

saving medication at affordable prices in poor regions such as SSA. The book

then goes on to argue that for pharmaceutical patents to retain their relevance in

SSA countries human development concepts must be integrated into global patent

law and policy-making. An integrative approach here implies developing additional

public health and human development exceptions/limitations to the exercise of

patent rights with the goal of scaling up access to essential medicines to treat
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epidemics in SSA. By essential medicines, I mean drugs that satisfy the priority

health-care needs of the majority of the population in SSA.

So conceived I draw on multiple perspectives of laws, institutions, practices, and

politics to inform my analyses in making a case for recalibrating the globalized

patent regime to promote public health in SSA countries. Further, I suggest that

SSA countries adopt an evidence-based approach to implementing global patent

standards in domestic jurisdictions. This evidence-based approach would include

mechanisms like local need assessments and the use of empirical data to shape

domestic patent law-making endeavors. The approach also implies revising patent

rules and policies with a pro-poor and pro-health emphasis, so that medication will

be more affordable and accessible to the citizens of SSA countries. It also suggests

considering the opinions of individuals and pro-access institutions in enacting

crucial pieces of health-related statutes in SSA countries. The approach in this

book is sensitive to the public health needs of the citizens affected by epidemics and

to the imperative of building local manufacturing facilities for pharmaceutical

research and development in SSA.

The exercise of writing this book was challenging and at times solitary. But the

presence and support of a number of individuals and institutions made this process

seem painless. First, I owe a debt of gratitude to Professor Tina Piper for dedicating

her time and efforts to the supervision of my doctoral research work, which has

culminated in this book. Professor Piper’s critical approach to scholarship has

helped shape my academic worldview. From the embryonic stage of this research

to the end, Tina was with me every step of the way; she made very insightful

comments on all the chapters of this text and further assisted me financially in the

most crucial times. Without such support and goodwill, it would have been impos-

sible to continue climbing the hilly-Peel Street in Montreal for almost four years in

search of my doctorate.

Second, I am grateful to Professor Adelle Blackett and Professor Richard Gold

for serving at various stages of my academic journey as thesis advisors and/or

examiners at McGill. This book shares in the benefits of Adelle’s and Richard’s

comments and experiences. Their suggestions during the early stages of my

research greatly influenced the outcome. I also thank Professor Richard Frimpong

Oppong of the Faculty of Law, Thompson Rivers University in Canada, for reading

and commenting on an earlier draft of this book. Richard, come home!

Third, I am especially grateful to my external examiner whose glowing

comments spurred me on in publishing this book. I am tremendously honoured to

have Professor Ikechi Mgbeoji of Osgoode Hall Law School write the foreword to

this book. I am equally indebted to Anke Seyfried, Manuela Schwietzer, Kay Stoll,

Marjorie Ann P. Pacleb and Brigitte Reschke of Springer for their immense support

in getting this book published on time. Thanks also go to the anonymous reviewers

of the manuscript of this book whose comments paved the way for Springer to

outdoor this work.

Fourth, a number of my former doctoral colleagues at McGill University

provided the environment that made my stay memorable. For that, I am grateful

to Dr. Yaw Otu Mankata Nyampong of the McGill Institute of Air and Space Law
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for supporting me and my family in Montreal. I am also grateful to Chunbao, a

colleague doctoral student, who challenged me to stay awake for hours in the

graduate office on the fifth floor of the McGill Gelber Law Library.

Fifth, I owe a debt of gratitude to the University of Ghana for granting me leave

from teaching, without which this study would not have been possible. I say a big

thank you to my colleagues at the Faculty of Law, University of Ghana, for holding

the fort in the teaching of the courses in intellectual property law, land law, and

private international law at Legon. My deepest thanks go to McGill University for

providing the requisite funding and resources that made this research possible.

Indeed, it cannot be gainsaid that McGill Law has changed my life, and that of

generations, for good! In particular, I thank Professor Shauna Van Praagh, Profes-

sor Rosalie Jukier, and the staff of the graduate office in the Faculty of Law, McGill

University for their support and keen interest in my studies.

Last but most importantly, I am grateful to my family: Esther, Nana, Maame,

and Kwadwo, who endured my absence from home in the course of writing this

book. I thank them for their support and encouragement which continue to spur me

on in pursuing my cherished legal career. Guys, your love and more mean a lot to

me. My profound thanks also go to my Mom—Florence Achiaa of Banko Ashanti

and friends in Montreal—Patrick Osae, Ama Nyarkoh, Akwasi Sarpong, Margaret

Winful, and Nana Asumadu Duah—who contributed in diverse ways to make my

life better. To my late teacher—Mr Stephen Bonnah and my nonagerian granny—

Obakoma Afua Awo Donkor of Banko Ashanti, I dedicate this text with love.

Accra, Ghana Dr. Poku Adusei

September 2012
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