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1
 Money as the Deliverable

This study concerns international legal obligations, and is thus about substantive law. 
Substantive law defines rights, duties, and liabilities. It does not encompass either 
adjectival law, by which substantive law is applied, or ‘corporate’ law of the parties 
to the obligatory relations. As a consequence, the present study does not deal with 
concepts such as the ‘international monetary system’, the ‘international financial sys
tem’, the governance of public international financial institutions, or the regulation of 
global financial markets.

The international legal obligations that are the subject of the present study are 
financial. Financial obligations, also known as monetary obligations, mainly exist 
where, under the primary obligation, the debtor is bound to pay a fixed (or calcu
lable), certain, specific, or liquidated sum of money. The terms ‘monetary obligation’, 
‘financial obligation’, or ‘pecuniary obligations’, are considered synonyms.1 Where a 
contractual undertaking to perform a duty without payment of money is involved, or 
where a noncontractual duty is unfulfilled, a sum of money may become payable, and 
the resulting secondary obligations are therefore financial.2 Financial obligations may 
thus involve liquidated amounts or unliquidated amounts.

There are a number of relationships in which international financial obligations 
appear, including the classical interState financial transactions; interState sale of 
goods; transnational services such as the telecommunications and post; financial 
operations of the multilateral institutions; loans, grants, and guarantees provided 
by various international financial institutions to certain financial relations between 
nonState actors (including natural persons) and States; intergovernmental organi
zations or other international legal actors; and government loans to international 
organizations.3

1 Eg Article 7.2.1 UNIDROIT Principles of International Commercial Contracts (Performance of 
Monetary Obligation), reads: ‘Where a party who is obliged to pay money does not do so, the other may 
require payment.’

Black’s Law Dictionary defines monetary obligation as ‘The requirement to pay money to another 
party once it has been borrowed. It also happens in legal cases’, Black’s Law Dictionary Free Online Legal 
Dictionary, 2nd edn, available at: <‘http://thelawdictionary.org/financialobligation/title=‘FINANCIAL 
OBLIGATION’>; C Proctor, Mann on the Legal Aspect of Money (6th edn, Oxford University Press, 
2005), 87; EH Feilchenfeld, Public Debts and State Succession (The Macmillan Company, 1931), 683; also  
P Sebastianutti, ‘What Is This Thing Called International Financial Law? Part 3’, (2009) Law and Financial 
Markets Review 3: 248, and RSJ Martha, ‘The Treatment of Monetary Problems by the International 
Administrative Tribunals’, in O Elias (ed), The Development and Effectiveness of International 
Administrative Law (Oxford University Press, 2012), 137 at 137–9.

2 Proctor (n 1), 88.
3 See FA Mann, ‘The Commercial Law of Nations as Reflected by Cmd. 1 to 1000’ (1980) BYIL 60: 359; 

CW Jenks, The Proper Law of International Organizations (Stevens & Sons Ltd/Oceana Publications, 
1962), 178–89.



4 1 Money as the Deliverable

1.1 Structure of Monetary Obligations
All of the foregoing forms of financial obligations have two elements in common which 
determine their financial substance: in the first place, the fact that the scope of the 
obligations is expressed as a sum of money or as a monetary unit, and in the second 
place the fact that obligations must be discharged with money as well.4 The standard 
for measuring the amount owed by the debtor, thus what is in obligatione, is com
monly referred to as the moneta in obligatione or the ‘money/currency of account’,5 
whereas the means by which the obligation must be discharged, thus what is in solu-
tione, is known as moneta in solutionis or ‘money/currency of payment’.6

In many international transactions the currency of account and the currency of 
payment are the same, but this is not always the case.7 Where the currency in fac-
ultate obligationis and the one in facultate solutionis differ, a third element, namely 
the exchange rate, further determines the financial substance of the obligation. For 
instance, Article XII of the 1848 Treaty of Guadalupe Hidalgo,8 which brought an end 
to the Mexican American War, includes a good example of a comprehensive treaty 
stipulation containing the financial obligations between two States:

In consideration of the extension acquired by the boundaries of the United States, 
as defined in the fifth article of the present treaty, the Government of the United 
States engages to pay to that of the Mexican Republic the sum of fifteen millions of 
dollars. Immediately after the treaty shall have been duly ratified by the Government 
of the Mexican Republic, the sum of three millions of dollars shall be paid to the 
said Government by that of the United States, at the city of Mexico, in the gold or 
silver coin of Mexico. The remaining twelve millions of dollars shall be paid at the 

4 Money is that which passes freely from hand to hand throughout the community in final discharge 
of debts and full payment for goods and services, being accepted equally without reference to the charac
ter or credit of the part who offers it and without the intention of the recipient to consume it or apply it to 
any other use than in turn to tender it to others in discharge of debts or to purchase goods and services. 
Money is, of course, referred here to as fiat money, i.e. money that derives its value from the exercise of 
monetary sovereignty by a State or from an international legal instrument. In this sense, it has the status 
of legal tender, is not convertible by law to any other thing, nor fixed in value in terms of any objective 
standard, and has no intrinsic value. See Proctor (n 1), 11–14.

5 Proctor (n 1), 68–71, 227–8; cf. A McKnight, The Law of International Finance (Oxford University 
Press, 2008), 207.

6 Proctor (n 1), 186–94; E Krispis, ‘Money in Private International Law’ (1967) RdC 120: 191 at 212–14; 
cf McKnight (n 5), 207.

7 See HJ Hahn ‘Agreements for the Provision of Credit and Financial Guarantees by States Under 
Public International Law’, in CCA Voskuil, Z Parać, and A Wade (eds), On the Law of International Trade: 
Credit and Guarantee Financing Transfer of Technology (T.M.C. Asser Institute/Martinus Nijhoff, 1987). 
Series: HagueZagreb essays No 7, 6, 5–31, at 7–10; by the same author, ‘Völkerrechtliche Darlehens und 
Garantieabkommen’ in KH Böckstiegel, HE Folz, HE, Mössner, and K Zemanek (eds), Law of Nations, 
Law of International Organizations, World’s Economic Law—Festschrift für Ignaz Seidl-Hohenveldern (C 
Heymanns Verlag, 1988), 173 at 177–80; also A Le Clerc, ‘France, The Caisse Centrale de Cooperation 
Economique’, in SJ Rubin (ed.), Foreign Development Lending—Legal Aspects (AW Sijthoff/Oceana 
Publications, 1971), 100–9, at 105, and G Van Hecke, Problèmes Juridiques des Emprunts Internationaux 
(2nd edn, Brill, 1964), 165–7.

8 Treaty of Peace, Friendship, Limits, and Settlement between the United States of America and the 
United Mexican State, concluded at Guadelupe Hildago on 2 February 1848. Available at <http://avalon.
law.yale.edu/19th_century/guadhida.asp#art12>.
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same place, and in the same coin, in annual instalments of three millions of dollars 
each, together with interest on the same at the rate of six per centum per annum. 
This interest shall begin to run upon the whole sum of twelve millions from the day 
of the ratification of the present treaty by the Mexican Government, and the first 
of the instalments shall be paid at the expiration of one year from the same day. 
Together with each annual instalment, as it falls due, the whole interest accruing on 
such instalment from the beginning shall also be paid.

This provision states the amount due and clearly distinguishes the currency of 
account from the currency of payment, the Mexican gold coin and the silver coin 
being in facultas alternativa. Moreover, it prescribes the place of payment, when part 
of the amount is to be paid, and the annual instalments for the rest of the sum, as 
well as the interest rate and the period over which it runs. By contrast, based on the 
above characterization of the financial dimension of an international financial obli
gation, an agreement whereby one international person undertakes to ask another 
international entity to make available to the promissee funds of up to a specified 
amount does not qualify as a financial obligation. This is the case even if the provi
sion expressly states the amount that may be committed, in the form of loans granted 
in accordance with the conditions, detailed rules, and procedures enacted by the 
lending entity. An example of such a clause can be found in Article 2.1 of the Protocol 
on Financial Cooperation between the European Economic Community and the State 
of Israel (1987):

For the purposes specified in Article 1, the Community will ask the European 
Investment Bank (hereinafter referred to as ‘the Bank’) to make available to Israel 
funds of up to ECU 63 million. This amount may be committed, for a period expiring 
on 31 October 1991, in the form of loans granted in accordance with the conditions, 
detailed rules and procedures laid down by the Bank’s statute.9

Under this provision, the performance undertaken by the obligated party does not 
require the delivery of a sum of money but only requires that the third party makes the 
specified amount available to the other party. Another example can be found in the 
provision of the London Agreement of 27 February 1953, which was the object of inter
pretation in German External Debt Arbitration.10 The said provision did not embody 
a financial obligation between international legal actors, but rather that the Federal 
Republic of Germany undertook to convert certain Gold Mark and Reichsmark obli
gations between private parties into Deutsche Mark at the rate specified in the treaty. 
In other words, it entailed a standard for treatment of certain transactions between 
private parties.

9 Additional Protocol to the Agreement between the European Economic Community and the State 
of Israel and of the Protocol on financial cooperation between the European Economic Community and 
the State of Israel (Brussels, 15 December 1987).

10 Swiss Confederation v Federal Republic of Germany (I), 3 July 1958, XXIX UNRIAA, 405. For a 
discussion, see DHN Johnson, ‘Case No. 1, Between the Swiss Confederation and the Federal Republic 
of Germany, Under the Arbitration Tribunal for the Agreement on German External Debts’ (1958) BYIL 
34: 363.
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1.2 Absence of a Currency with Legal Tender  
Status under International Law

To say that a financial obligation is characterized by the fact that the object of the 
obligation is the delivery of a sum of money may not seem problematic in a domestic 
law setting, but at the international level matters are less obvious. Is there any rule or 
principle of law that dictates how the money of account of a liquidated amount has to 
be determined? In seeking an answer to this question, it is necessary to keep in mind 
that, with the exception of the Eurozone countries and the members of the Eastern 
Caribbean Community, in the absence of a global international currency introduced 
and regulated by international law—that is, a currency with the status of international 
legal tender—when international persons assume international financial obligations 
towards each other, they are compelled to employ either an imaginary currency spe
cifically defined for that purpose or the currency created by the domestic law of a par
ticular country (or by another international organization).11 As will be recalled, one 
of the main features of the legal tender status is mandatory acceptance;12 it is inextric
ably tied to the fiat money concept inherent in the universally applied State theory of 
money.13 Consequently, the absence of a currency with legal tender status under inter
national law at large means the absence of a legally valid currency that the debtor may 
offer in payment of a debt and that a creditor must accept.

It is for this reason that, while it may seem obvious what the concept of currency 
entails, when States (and/or international organizations) enter into agreements they 
sometime deem it necessary to specify the meaning.14 By virtue of such specifica
tions the term ‘currency’ acquires a special meaning in these legal instruments, as 
understood in the rule codified in Article 31(4) of the two Vienna Conventions on 
the Law of Treaties. It would appear that the main added value of this is that the 
clauses also capture the international units of accounts which serve to determine 
the extent of the attendant financial obligation.15 It should also not be overlooked 

11 Cf Payment of Various Serbian Loans Issued in France (France v Yugoslavia), 12 July 1929, PCIJ Series 
A No. 20; Payment in Gold of Brazilian Federal Loans Contracted in France (France v Brazil), 12 July 
1929, PCIJ Series A No 21 (12 July), at 20–1; FA Mann, ‘Money in Public International Law’ (1959) RdC 
96: 7 at 37; cf Proctor (n 1), 587; and RSJ Martha, ‘International Organizations and the Global Financial 
Crisis: The Status of Their Assets in Insolvency and Forced Liquidation Proceedings’ (2009) IOLR 9: 117 
at 121.

12 A Nussbaum, ‘Basic Monetary Conceptions in Law’ (1936–1937) Michigan Law Review 35: 865 at 
893. ‘Legal tender is money that, if tendered by a debtor in payment of his monetary obligation, may 
not be refused by the creditor’, K Suono, ‘Legal Tender: A Notion Associated with Payment’, in Current 
Developments in Monetary and Financial Law, Volume 2 (IMF, 2003), 679.

13 Ie a money whose usefulness results, not from any intrinsic value or guarantee that it can be con
verted into gold or another currency, but only from a government’s order (fiat) that it must be accepted 
as a means of payment. See GF Knapp, ‘The State Theory of Money’ (1925) The Economic Journal 35: 251.

14 Proctor (n 1), 589.
15 For instance, paragraph 24 of the IBRD’s General Conditions for Loans defines ‘currency’ as mean

ing the currency of a country and the Special Drawing Right of the International Monetary Fund. 
‘Currency of a country’ is said to mean the currency which is legal tender for the payment of public and 
private debts in that country. In the past, the net used to be cast much wider by the World Bank, such 
as in Section 2.0.1.6 of the IBRD’s General Conditions Applicable to Loan and Guarantee Agreements for 
Single Currency Loans, which stipulated that ‘currency’ include the currency of a country, the Special 
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that—inter alia as a consequence of the doctrine of ‘autonomous interpretation’— 
the incorporation of a national currency in an international legal instrument can
not be fully compared with the situation where instruments under private law make 
reference to a foreign currency. As will be explained when discussing the notion of 
nominalism, this is one reason why, when an international legal instrument refers 
to a national currency, the specified national monetary legislation need not neces
sarily be adopted pro tanto.16

In most transactions, whether an obligation is monetary or not is a matter left to the 
parties to decide. However, the law may provide that a particular type of transaction is 
inherently monetary, thus curtailing the parties’ freedom of action with respect to the 
substance of their relationship. This issue is particularly relevant in one area of inter
national law, namely, the law of international civil service. Long before international 
organizations became a fixed feature of international life, truck systems came under 
increasing criticism, and laws were passed in many jurisdictions making it illegal for 
payment for labour to be made in any form other than in lawful money, and specify
ing how or where employees spent the payment they received.17 In fact, just around 
the time that most of the universal international organizations were being set up, the 
Convention Concerning the Protection of Wages18 was agreed upon, promulgating the 
principle that wages payable in money must be paid only in legal tender19 in order to 
ensure that workers are paid in a form that is readily exchangeable into goods of their 
choice and freely convertible into other currencies. Presently, the labour laws in nearly 
all countries contain provisions relating to the payment of wages in legal tender. In 
most countries this legal requirement is expressed in peremptory terms. As to whether 
a legal provision authorizing the payment of workers’ wages in a foreign currency 
would be compatible with the letter and the spirit of the Convention, the Committee 
of Experts on the Application of Conventions and Recommendations took the position 
that the term ‘legal tender’ in this specific case should not be understood as necessar
ily limited to the currency that is legal tender within the national definition of each 
State, but should be deemed to cover other currencies which are generally accepted 

Drawing Right (SDR) of the International Monetary Fund, the European Currency Unit (ECU), and 
any unit of account which represents a debt service obligation of the Bank to the extent of such obli
gation. It further stipulated that ‘currency of a country’ meant the coin or currency which is legal 
tender for the payment of public and private debts in that country. Such a wider definition is also to 
be found in Section 2.01 of the 2008 General Conditions Applicable to the African Development Bank 
Loan Agreements and Guarantee Agreements (Sovereign Entities)., available at: <http://www.afdb.org/
en/documents/document/generalconditionsapplicabletotheafricandevelopmentbankloan  
agreementsandguaranteeagreementssovereignentities8149/>.

16 See differently, Proctor (n 1), 589.
17 See JA Morgan, ‘Illegality of Contracts for the Payment of Work Otherwise than in Current 

Coin—The Truck System’ in C Greenstreet Addison, A Treatise on the Law of Contracts (Frederick 
D. Linn & Co, 1881), 434.

18 ILO Convention No 95, 1949.
19 Article 3: 1. Wages payable in money shall be paid only in legal tender, and payment in the form of 

promissory notes, vouchers or coupons, or in any other form alleged to represent legal tender, shall be 
prohibited. 2. The competent authority may permit or prescribe the payment of wages by bank cheque 
or postal cheque or money order in cases in which payment in this manner is customary or is necessary 
because of special circumstances, or where a collective agreement or arbitration award so provides, or, 
where not so provided, with the consent of the worker concerned.
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as legal tender internationally and which, subject to the applicable exchange regula
tions, are immediately and freely convertible into the national currency of the country 
concerned. Indeed, the Committee considers that there is nothing in the Convention 
preventing States, for the purposes of the payment of wages, allowing convertible cur
rencies to be considered as legal tender.20

Not being subject to any national wage protection law or the Convention, is there a 
principle of law that stipulates that debts out of service to international organizations 
are monetary obligations? It would appear that there has been no need for any of the 
international administrative tribunals to address this question as a matter of prin
ciple because staff regulations of international organizations normally contain pro
visions that clearly state the wages of international civil servants in terms of money. 
It seems, therefore, incontrovertible that the organizations recognize the legal obli
gation to pay remuneration in money and the corresponding prohibition of the use 
of coupons, vouchers, or similar surrogates for money as the quintessence of wage 
protection.21

Once it is accepted that remuneration obligations owed to international civil serv
ants are monetary debts, the question becomes which currency is in obligatione.22 At 
the level of international organizations the issue relates primarily to the freedom of 
choice regarding the currency in which the remuneration and benefits are fixed. The 
question is whether this applies as well to the relations between international organi
zations and the international civil servants. The answer to this question is likely to be 
influenced by one’s view on the nature of the employment relationship of the inter
national civil servant; i.e. whether it is considered statutory or contractual.23 Evidently, 
if the relationship were considered to be of a contractual nature, the principle of party 
autonomy as stated in Diverted Cargoes24 would prevail. On the other hand, if it were 
characterized as statutory, then the employing organization would have a freedom 
of choice to determine the currency of account. As with many things, here also the 
truth seems to reside somewhere in the middle; it cannot be said that the employ
ment relations of international civil servants is either exclusively contractual or statu
tory. Rather, it is a mix of contractual and statutory elements, mainly induced by the 
need to make individual distinctions where called for, while preserving uniformity 

20 See on the concept of currency convertibility, A Jayagovind, ‘The International Legal Regime of 
Currency Convertibility’ (1973) The Indian Journal of International Law 13: 530; See also J Gold, ‘The 
Fund's Concepts of Convertibility’ IMF Pamphlet Series no 14 (1971); J Gold, The Multilateral System of 
Payments: Keynes, Convertibility, and the International Monetary Fund (IMF, 1981); On the distinction 
between de jure and de facto convertibility, see R Geiger, ‘Legal Aspects of Convertibility’ (1974) Georgia 
Journal of International & Comparative Law 4: 74.

21 See in detail, Martha (n 1). 22 Krispis (n 6), 212.
23 For a discussion, see P Weil, ‘La nature du lien de fonction publique dans les organisations inter

nationales’ (1963) Revue générale de droit international public 67: 273; CF Amerasinghe, Principles of the 
Institutional Law of International Organisations (2nd edn, Cambridge University Press, 2005) 280; CF 
Amerasinghe, The Law of the International Civil Service, Vol I (2nd edn, Oxford University Press, 1994), 
82–99; Jenks (n 3), 63–9; and F Seyerted, Common Law of International Organisations (Martinus Nijhoff 
Publishers, 2008), 151–9.

24 The Diverted Cargoes Case (Greece, United Kingdom of Great Britain and Northern Ireland), 10 June 
1955, XII UNRIAA, 53.
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as a function of the principle of equality of treatment and administrative efficiency.25 
Still, this analysis does not by itself provide the answer to the question concerning 
the determination of the currency of account of the remuneration. It simply shifts 
the question to a different level, where it has to be determined whether the issue 
of currency of account pertains to the statutory realm of the relationship or to its 
contractual realm.

25 Cf UNAT Judgment No 19 (1953); Amerasinghe (n 23), 282.


