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Introduction 

0.1. Origin and Purposes of the Research 

Paragraph 4 of the Article XVI of the Marrakesh Agreement Establishing the 
World Trade Organization (the Marrakesh Agreement) requires members to 
fulfill their obligations under the WTO agreements. It provides, “Each Member 
shall ensure the conformity of its laws, regulations and administrative procedures 
with its obligations as provided in the annexed Agreements.”1 Paragraph 4 does 
not mention whether to grant the WTO agreements direct effect. The panel in 
US-Section 301 Trade Act points out that the GATT/WTO institutions have not 
so far interpreted the GATT and other agreements under the WTO framework as 
legal orders producing direct effect.2 However, this fact does not mean the question 
has been settled. The panel states, “[w]hether there are circumstances where obliga-
tions in any of the WTO agreements addressed to Members would create rights for 
individuals which national courts must protect, remains an open question, in par-
ticular in respect of obligations following the exhaustion of DSU procedures in a 
specific dispute.”3 The panel, in fact, is very careful about providing any definite 
opinion on the issue. In the case of China-Intellectual Property Right, China did 
not argue about the supremacy of the Bern convention, as incorporated by the 
TRIPS agreement. The panel thus cannot rule on the direct effect issue.4 The 
panel nonetheless refers to the provisions incorporated in the TRIPS as having 
“possible direct effect.”5 The panel consistently leaves the door open for the 
direct effect of the WTO agreements at the international level. The issue still 
might surface anytime in the future.  

There are three reasons why the consideration of the direct effect of the WTO 
agreements is significant. First, direct effect is concerned with the separation of 
                                                           
1 The World Trade Organization, the Legal Text, Results of The Uruguay Round of Multilateral 

Negotiations, 13 (1999). 
2 Panel Report, United States – Sections 301-310 of the Trade Act of 1974 (US-Section 301 

Trade Act), WT/DS152/R, footnote 661 (Jan. 27, 2000) 
3 Id. 
4 Panel Report on China -Measures Affecting the Protection and Enforcement of Intellectual 

Property Rights (China-Intellectual Property Right), para. 7.70,WT/DS362/R (Mar. 20, 2009). 
5 Id. 
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powers, specifically with the extent of involvement of the judicial branch of the 
member state in enforcing its obligations.6 If the national courts are kept distant 
from the enforcement of the obligations, then the legislative and executive 
branches – especially the executive branch – would have overwhelming power 
over the trade-related affairs and this might in turn eventually compromise the 
balance of power envisioned by the writers of the constitutions of the member 
states.7 Second, the effectiveness of the WTO agreements depends more and 
more on the cooperation of national courts. Several WTO agreements have cir-
cumvented the legislative branch and set forth specific rules that the executive 
branches of the members must respect.8 That is especially the case when the 
WTO wants to secure the imported goods from arbitrary or unfair trade sanctions.9 
The national courts obviously can supervise the actions of their own governments 
better than the international tribunals. This phenomenon also has been confirmed by 
provisions that require the member states to provide judicial reviews on certain 
governmental actions and on the issues relating to the interests of individuals.10 
Third, direct effect relates to legal protection for individuals who engage in interna-
tional trade. The provisions of the WTO agreements directly affect the rights of the 
individual.11 Individuals do not have any access to the protection of the WTO 
agreements. Only governments may take measures under the WTO framework 
against a member who breaches its obligation to grant the aforementioned protec-
tions. However, the governments must consider the overall interests of the state, not 
the interests of any particular individual, in deciding whether to take measures.12 
Direct effect could grant greater protection for the interests of individuals.  

This research primarily aims to give an answer to the debate of whether the di-
rect effect of the WTO agreements should be granted. The subordinated and interre-

                                                           
6 See Thomas Cottier, The Challenge of the WTO Law: Collected Essays 323 (2006). 
7 Concerns about little involvement of the courts in the enforcement of the WTO obligations, see 

John Jackson et al, Legal Problems Of International Economic Relations: Cases, Materials And 
Text on The National and International Regulation of Transnational Economic Relations 110 
(4th ed.,2002) 

8 See Sabino Cassese, Shrimps, Turtles and Procedure: Global Standards for National Administra-
tions 6-17 (New York University School of Law, Institute for International Law and Justice Work-
ing Paper No. 2004/4, 2004), available at SSRN: http://ssrn.com/abstract=692761.  

9 E.g., Agreement on Anti-dumping (AD), Articles 5.3, 5.5,6.; Agreement on Subsidies and counter-
vailing Measures (SCM), Articles 11 and 12 

10 E.g., Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), Articles 41-49.  
11 See Steve Charnovitz, The WTO and the Rights of the individual, (2001) March/April Inter-

economics 98. 
12 Petros C. Mavroidis, Tomas Cottier, William J. Davey, Eleanor M. Fox, Norio Komuro and 

Douglas E. Rosenthal, Is the WTO Dispute Settlement Mechanism Responsive to the Needs of 
the Traders? Would a System of Direct Action by Private Parties Yield Better Results, 32 (2) 
JOURNAL OF WORLD TRADE 147, 148 (1998). 
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lated aims are (1) to clarify the positions of major members and reasons thereof, 
(2) to search grounds for granting the direct effect of WTO agreements, and 
(3) to identify the difficulties for granting the direct effect of WTO agreements. 

0.2. Definition of Direct Effect 

Various terms refer to the effect of international law, particularly domestic legal 
systems. The terms “direct effect,” “direct application,” and “self-executing” are 
most commonly used. These terms, however, are often used inconsistently.13 
Jackson applies the term “direct application” to the issue of “to what extent the 
treaty norms are treated directly as norms of domestic law (‘statute-like law’) 
without a further act of transformation.”14 Jackson goes on to clarify that “the 
term ‘direct application’ will not be limited to situations in which private parties 
can sue on the basis of the treaty norm, but will also cover situations in which 
governments, or different levels of government, might utilize the treaty norm as part 
of domestic jurisprudence.”15 The term “self-executing” means, as Aust suggested, 
“A treaty may, without legislation, become part of the domestic law once it had been 
concluded in accordance with constitution and has entered into force for the state.”16 
Recently, the term “direct effect” has become prevalent in the field. The term “direct 
effect” is derived from European Union (EU) law and became a common phrase in 
international economic law, although this concept in EU law is unclear.17 Jacobs 
describes “direct effect” as the situation where a treaty provision can be invoked in 
domestic courts.18 Cottier illustrated the concept as “a private person in a state (or 
Union, respectively) may base a claim in, and be granted relief from, the domes-
tic courts of that state against another private person or the state on the basis of 
the state’s obligations under an international treaty.”19 

                                                           
13 Francis G. Jacobs, Introduction in THE EFFECT OF TREATIES IN DOMESTIC LAW i, xxvii (Francis 

G. Jacobs & Shelley Roberts ed., 1987).  
14 John Jackson, Status of Treaties in Domestic Legal Systems: A policy Analysis, 86 AMERICAN 

JOURNAL OF INTERNATIONAL LAW 310, 310 (1992).  
15 Jackson also explains that the term “direct application” referred is different from that used in the 

EC jurisprudence, id, at note 1.  
16 Anthony Aust, Modern Treaty Law and Practice, 146 (2002). 
17 For the various definitions of direct effect, see PAUL CRAIG & GRÁINNE DE BÚRCA, EU LAW: 

TEXT, CASES, AND MATERIALS, 269-271 (3rd ed. 2008). 
18 Supra note 13, at xxiii-xxiv.  
19 Thomas Cottier & Krista Nadakavukaren Schefer, The Relationship Between World Trade 

Organization Law, National and Regional Law, 1 JOURNAL OF INTERNATIONAL ECONOMY LAW 
83, 91 (1991). 
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The terms “self-executing”, “direct application”, and “direct effect” seem to 
refer to similar concepts, but simply use different words. “Direct application” 
and “self-executing” are almost identical,20 except that “self-executing” was used 
originally by the U.S. courts and classified as doctrine of national law.21 Still, as 
Jackson suggests, a distinction between “direct application” and “direct effect” 
could be made. Jackson uses the term “invocability” to “indicate the question 
whether even though a rule of an international agreement is directly applied, a 
particular party can rely on this rule as ‘law’.”22 In this regard, the term “direct 
effect” covers the concepts of “direct application” and “invocability.”  

For the purposes of this paper, the term “direct effect” will refer to an effect 
of an international agreement enabling an individual to raise a claim before a 
national court based on the provisions of that agreement. 

0.3. Legal Background 

“WTO agreements” refers to the agreements embodying the results of the Uruguay 
Round negotiations. They comprise the Marrakesh Agreements and its annexes. 
The Marrakesh Agreement serves as a “roof” for all the other agreements in the 
annexes.23 The material rules are set by multilateral and plurilateral agreements. 
The plurilateral agreements (Agreement on Government Procurement [GPA] and 
Agreement on Trade in Civil Aircraft) are binding only on the signatories, while 
the multilateral agreements are binding on all the member states. The multilateral 
agreements include agreements on trade in goods,24 the General Agreements on 

                                                           
20 Supra note 14. 
21 Thomas Buergenthal, Self-Executing and Non-Self-Executing Treaties in National and Interna-

tional Law, 235 RECUEIL DES COURS 303,322 (1992).  
22 John Jackson, United States in THE EFFECT OF TREATIES IN DOMESTIC LAW 141,157 (Francis 

G. Jacobs & Shelley Roberts,1987); Other author, like Thomas Cottier, does not distinguish be-
tween “direct effect” and “self-executing“, see supra note 14.  

23 Structure of the WTO Agreements, see Götz J. Göttsche, Die WTO als Rechtordnung und 
Institution in WTO-RECHT 101,103 (Meinhard Hilf & Stefan Oeter eds, 2010); Werner Meng, 
Das Vertragsystem der Welthandelsorganisation in DIE EUROPÄISCHE GEMEINSCHAFT IN DER 

WELTHANDELSORGANISATION 63, 66 (Peter-Christian Müller-Graff eds.,1999); WTO, UNDER-

STANDING THE WTO, 23-24 (4th ed.,2008)  
24 Annex 1 A to Marrakesh Agreement: 
 General Agreement on Tariffs and Trade 1994 
 Understanding on the Interpretation of Article II: 1 (b) of the General Agreement on Tariffs and 

Trade 1994. 
 Understanding on the Interpretation of Article XVII of the General Agreement on Tariffs and 

Trade 1994. 
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Trade in Services (the GATS),25 and the Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS).2627 These multilateral agreements are the 
three pillars for the material rules of the WTO system.28 Understanding on Rules 
and Procedures Governing the Settlement of Disputes (the DSU)29 was drafted to 
preserve the material rules of the WTO.30 The Trade Policy Review Mechanism 
(TRIM)31 also aims at adherence by the member states to the rules mentioned 
above.32 

The material rules of the WTO are concerned not only with market access 
and tariff reduction, but also with various trade-related issues (e.g., exchange 

                                                                                                                                   
 Understandings on Balance-of-Payments Provisions of the General Agreement on Tariffs and 

Trade 1994. 
 Understanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and 

Trade 1994. 
 Understanding in Respect of Waivers of obligations under the General Agreement on Tariffs 

and Trade 1994. 
 Understanding on the Interpretation of Article XXVIII of the General Agreement on Tariffs and 

Trade 1994. 
 Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994. 
 Agreement on Agriculture. 
 Agreement on the Application of Sanitary and Phytosanitary Measures 
 Agreement on Textiles and Clothing. 
 Agreement on Technical Barriers to Trade. 
 Agreement on Trade-Related Investment Measures. 
 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 

1994. 
 Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 

1994. 
 Agreement on Preshipment Inspection. 
 Agreement on Rules of Origin. 
 Agreement on Import Licensing Procedure. 
 Agreement on Subsidies and countervailing Measures. 
 Agreement on Safeguards. 
25 Annex 1 B to Marrakesh Agreement: General Agreement on Trade in Services. 
26 Annex 1C to Marrakesh Agreement: Agreement on Trade-Related Aspects of Intellectual 

Property Rights. 
27 The plurilateral agreements are annexed to the Marrakesh agreement. However, according to 

paragraph 3 of the Article II of the Marrakesh Agreement, they are not the part of the WTO 
agreements. The plurilateral agreements, i.e. the Government Procurement Agreement and the 
Agreement on Trade in Civil Aircraft, apply to the relations among the members signing them. 

28 See Göttsche, supra note 23; Marc Beise, Die Welthandelsorganisation (WTO): Funktion, 
Status, Organisation 105 ff. (2000). 

29 Annex 2: Dispute Settlement Understanding. 
30 See DSU 3.2 
31 Annex 3: Trade Policy Review Mechanism. 
32 Article A of the TRIM 


